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APPEAL

§2-6(a)
People v. Ramirez, 2015 IL App (1st) 130022 (No. 1-13-022, modified upon denial of
rehearing 5/27/15)

Defendant argued on appeal that the trial court considered improper factors at
sentencing. Defendant conceded that the issue was forfeited, but argued in a single
paragraph that it should be considered under the plain-error rule “because consideration
of an improper sentencing factor is plain error.” Defendant cited People v. James, 255
I11. App. 3d 516 (1st Dist. 1993) for the proposition that the consideration of improper
factors at sentencing is plain error.

The Appellate Court held that defendant waived his plain error argument on
appeal by failing to “expressly argue, much less develop the argument that either prong
of the doctrine is satisfied.” The court also noted that the holding of James, that every
sentencing error involving the consideration of improper factors is plain error, would
swallow the rule of forfeiture. The Court thus declined to conduct a plain error analysis
and affirmed defendant’s sentence.

(Defendant was represented by Assistant Defender Allison Shah, Chicago.)

COLLATERAL REMEDIES

§§9-1(e)(1), 9-1(e)(2), 9-1(f)
People v. Allen, 2015 IL 113135 (No. 113135, 5/21/15)

1. At first-stage proceedings on a post-conviction petition, the court considers the
petition’s substantive merit rather than its compliance with procedural rules. The
threshold to avoid summary dismissal is low, in recognition of the fact that many
petitions are drafted by inmates without the assistance of an attorney. If a petition
alleges sufficient facts to state the gist of a constitutional claim, first-stage dismissal
1s improper. A petition which presents legal points that are arguable on their merits
may not be summarily dismissed.

Despite the low threshold to avoid first-stage dismissal, the pro se petitioner must
supply a sufficient factual basis to show that the allegations in the petition are “capable
of objective or independent corroboration.” Thus, a petition must be accompanied by
supporting evidence, which may include “affidavits, records, or other evidence.” 725 ILCS
5/122-2.



A supporting affidavit is separate from a verification affidavit, which also must
accompany the petition. 725 ILCS 5/122-1(b). The purpose of the verification affidavit
is to confirm that the allegations are brought truthfully and in good faith.

In People v. Collins, 202 Il1. 2d 59, 782 N.E.2d 195 (2002), the court affirmed
the first stage dismissal of a post-conviction petition which had a verification affidavit
but lacked any supporting evidence. By contrast, in People v. Hommerson, 2014 IL
115638, the court concluded that it is improper to summarily dismiss a petition solely
because it lacks a verification affidavit. Instead, if a petition alleges the gist of a
constitutional violation, the lack of a verification affidavit should be raised by the State
at the second-stage of the proceedings, after counsel has been appointed and had an
opportunity to file an amended petition.

2. Defendant’s pro se petition contained a signed statement by a person named
Langford. The statement took responsibility for the offense and stated that defendant
had not been involved. The statement asserted that it was made under penalty of perjury,
and contained several fingerprints at the bottom. However, it was not notarized. In
summarily dismissing the petition at the first stage, the trial court stated that the
statement did not qualify as an “affidavit” because it had not been notarized.

The Supreme Court acknowledged that a statement is an “affidavit” only if it has
been sworn before a person with legal authority to administer oaths. The lack of
notarization of a supporting affidavit does not justify summary dismissal of the petition,
however, because supporting evidence is not required to be in the form of an affidavit
and the presence or absence of notarization does not prevent the trial court determining
whether the “gist” standard for first stage proceedings is satisfied.

Thus, a petition may not be summarily dismissed solely for lack of notarization
of an evidentiary affidavit. The court noted, however, that the State would be able to
raise the lack of notarization of an evidentiary affidavit at second-stage proceedings
if counsel was unable to obtain a properly notarized affidavit. At that time, the absence
of notarization might be an adequate basis on which the trial court could dismiss the
petition.

3. The court also found that the petition was not frivolous and patently without
merit for reasons other than the lack of notarization of Langford’s statement. Although
the statement was “bare-bones,” it was sufficient to show that the petition’s allegations
were subject to corroboration. The court criticized the trial court for evaluating credibility
at the first stage instead of focusing on whether the petition set forth the gist of a
constitutional issue.

The court noted that a petition claiming actual innocence based on newly
discovered evidence must present supporting evidence that is new, noncumulative,
material, and of such character as to change the result of the trial. However, the court
found that there was no reason to believe that defendant could have obtained Langford’s
statement at an earlier date, even if he was aware of Langford’s name at the time of
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trial, where both defendant and Langford were incarcerated and Langford would
presumably be reluctant to confess to a murder.

Because the petition made an adequate showing that evidence was available to
support the petition’s allegations, the trial court erred by ordering summary dismissal.
The order was reversed and the cause remanded for second stage proceedings.

(Defendant was represented by Assistant Defender Brian McNeill, Chicago.)

§9-1G)(1)
People v. Kuehner, 2015 IL 117695 (No. 117695, 5/21/15)

Where a pro se post-conviction petition has been advanced to second-stage
proceedings on the basis of an affirmative determination by the trial court that the
petition is neither frivolous nor patently without merit, appointed counsel may still move
to withdraw from representation, but his motion to withdraw must contain at least some
explanation as to why all of the claims in the pro se petition are so lacking in legal and
factual support that counsel is compelled to withdraw.

Here, the trial court examined the merits of defendant’s pro se petition, determined
that it was neither frivolous nor patently without merit, and advanced the case to the
second stage and appointed counsel to represent defendant. Counsel filed a motion to
withdraw which addressed some but not all of claims in the pro se petition. Since the
motion failed to address every claim, the Court reversed the judgment of the trial court
allowing counsel to withdraw, and remanded the cause to the trial court for further
second stage proceedings and the appointment of new counsel to represent defendant.

The Court distinguished the present case from People v. Greer, 212 Ill. 2d 192
(2004), where the Court upheld the trial court’s decision to allow counsel to withdraw
even though counsel’s motion to withdraw failed to address every claim in the pro se
petition. In Greer, unlike here, the petition advanced to the second stage based on the
trial court’s failure to rule on it within 90 days. The trial court thus never determined
that the petition was neither frivolous nor patently without merit.

(Defendant was represented by Assistant Defender Kieran Wiberg, Chicago.)



CONFESSIONS

§§10-3(c), 10-5(c)(2)
In re D.L.H., Jr., 2015 IL 117341 (No. 117341, 5/21/15)

1. A person is in custody for Miranda purposes where the circumstances
surrounding the interrogation would cause a reasonable person, innocent of wrongdoing,
to believe that he was not at liberty to terminate the interrogation and leave. Courts
look to several factors in making this determination: (1) the location, time, mood, and
mode of questioning; (2) the number of officers present; (3) the presence of family and
friends; (4) any indicia of a formal arrest procedure, such as the show of weapons or force,
physical restraint, booking, or fingerprinting; (5) how the defendant arrived at the
interrogation site; and (6) the age, intelligence, and mental makeup of the defendant.
The reasonable person standard is modified to take account of a defendant’s juvenile
status.

The Court found that under the facts of this case, the nine-year-old defendant,
who had significant intellectual impairments, was not in custody for purposes of
Miranda. The interrogations took place in familiar surroundings - at the kitchen table
of his home. Only one officer was present. He wore his service weapon but was not in
uniform. And he used a conversational tone during the questioning. Defendant’s father
was present. The interrogations each lasted 30-40 minutes and took place in the early
evening.

Defendant’s age, intelligence and mental makeup favored a finding of custody,
but was only one factor, and defendant did not ask the Court to adopt a bright-line rule
that all nine-year-old defendants are necessarily and always in custody. The officer was
unaware of defendant’s intellectual impairments and the Miranda custody analysis
does not require officers to consider circumstances that are unknowable to them.
Accordingly, defendant was not in custody and Miranda warnings were not required.

2. In determining whether a statement is voluntary, courts consider the totality
of the circumstances, including the characteristics of the defendant and the details of
the interrogation. Defendant’s characteristics include: age, intelligence, background,
experience, mental capacity, education, and physical condition at the time of the
questioning. Details of the interrogation include: legality and duration of the detention,
duration of the questioning, provision of Miranda warnings, physical or mental abuse,
threats or promises, and the use of trickery, deception, or subterfuge.

In the case of a juvenile, the presence of a concerned adult is a relevant factor,
and “the greatest care must be taken to assure that the admission is voluntary.” In light
of these concerns, the Court viewed a defendant’s age as a key factor in deciding whether
statements were voluntary. Unlike the Miranda custody analysis, which considers a
hypothetical reasonable juvenile, the voluntariness analysis asks whether the statements
of a particular juvenile were voluntary.



Here defendant gave two statements after two separate interrogation sessions.
The Court found that the first statement was voluntary, while the second statement
was not.

At the time of the suppression hearing, the trial court had already found defendant
unfit to stand trial since he was unable to understand the nature and purposes of the
proceedings or assist in his defense. The expert who interviewed defendant and prepared
afitness report concluded that defendant’s cognitive abilities were only at the seven-to-
eight year-old level. The Court found that these characteristics of defendant would “color
the lens” through which it would view the circumstances of the interrogations.

3. Concerning the first interrogation and statement, the Court found that despite
defendant’s young age and “even younger mental age,” the statement was voluntary.
The questioning was non-custodial, of short duration, and was conducted in a
conversational and non-accusatory manner. The officer made no threats and his questions
did not suggest answers. Defendant’s father was at his side and provided “sage advice”
about not making any admissions.

4. The Court, however, found that the second statement was not voluntary. Before
the second interrogation began, the officer asked defendant’s father to move away from
the kitchen table where the interrogation was taking place. Although the officer
continued using a conversational tone, he gave two long monologues designed to play
on defendant’s fear that his father or other relatives would go tojail, and falsely assured
defendant that no consequences would attach to an admission of guilt. Although an adult
might have been left “cold and unimpressed” by the officers tactics, the Court found that
a nine-year-old with defendant’s level of intellectual functioning would have been far
more vulnerable to these tactics.

The Court suppressed the second statement and remanded the cause to the
Appellate Court to conduct a harmless error analysis on the erroneous admission of that
statement.

COUNSEL

§§13-1(b), 13-4(b)(7)
People v. Lewis, 2015 IL App (1st) 130171 (No. 1-13-0171, 5/12/15)

1. Defendant’s Sixth Amendment right to counsel did not attach when he was
arrested and arraigned for extradition proceedings in Nevada pursuant to an Illinois
arrest warrant. Extradition is a summary ministerial procedure designed to return a
fugitive to another State so he may stand trial. An extradition hearing does not
commence adversary proceedings and is not a critical stage for Sixth Amendment
purposes.



The Court rejected defendant’s argument that the extradition hearing was a
critical stage because the State at that point committed itself to prosecution. Although
defendant was brought before a judicial officer during the hearing, the State had not
yet charged him with a crime. The only purpose of the hearing was to transfer defendant
to Illinois pursuant to an arrest warrant. Because defendant was not formally charged
until he was returned to Illinois and identified in a lineup, the extradition hearing did
not entail adversary proceedings against him.

The denial of the motion to suppress lineup identification was affirmed.

2. Trial counsel’s closing argument fell below an objective standard of
reasonableness under the first prong of Strickland where he compared the reasonable
doubt standard to a football game. Counsel first stated that in a civil case, with a
preponderance of the evidence standard “they have to take it past the 50 yard line.” But
in a criminal case, “it’s beyond a reasonable doubt, so it’s beyond the 50 yard line. You
have to take it to the opponents 20, the red zone. You got to get it in the red zone for
beyond a reasonable doubt.”

But defendant suffered no prejudice because there was overwhelming evidence
of guilt and the jury instructions following closing arguments cured any potential
confusion regarding the meaning of reasonable doubt.

Defendant’s conviction was affirmed.

§§13-1(e), 13-2
People v. Brzowski, 2015 IL App (3rd) 120376 (No. 3-12-0376, 3-12-0477, 5/18/15)

1. Acriminal defendant has the right to representation by counsel at every critical
stage of the proceeding. In addition, an indigent defendant has the right to have counsel
appointed. A defendant has the right to represent himself, but only if he voluntarily,
knowingly and intelligently waives counsel.

Supreme Court Rule 401(a) requires that any waiver of counsel occur in open court
and be preceded by trial court admonishments concerning the nature of the charge, the
minimum and maximum sentences, and the rights to representation by counsel and
to have counsel appointed if indigent. Only substantial compliance with Rule 401(a)
1s required.

Requiring a pro se defendant to accept standby counsel does not constitute a wavier
under Rule 401(a). Thus, Rule 401(a) admonitions are not required where standby counsel
is present at all times during the trial. However, Rule 401(a) admonitions must be given
if standby counsel is absent at any critical stage of the proceeding.



2. Defendant chose to proceed pro se at the first of two trials for separate violations
of a protective order, but the trial court appointed standby counsel who was then
dismissed before jury deliberations. As a matter of plain error, the court found that once
standby counsel was dismissed, defendant lacked counsel during a critical stage of his
trial. At that point, Rule 401(a) admonitions were required.

The court also concluded that the trial court abused its discretion by dismissing
defendant’s standby counsel before the trial was concluded. A trial judge has discretion
to appoint standby counsel for a pro se defendant, and also has discretion to decide the
nature and extent of standby counsel’s involvement. However, the court “may not place
anew restriction or limitation on standby counsel that was not set out from the beginning
of the trial.” The trial court abuses its discretion and causes prejudice if it allows a
defendant to represent himself with the assistance of standby counsel, but at crucial
phases of the trial refuses reasonable requests for standby counsel’s assistance.

3. At the trial for the second of the alleged violations, defendant asked to be
represented by the Assistant Public Defender who had acted as standby counsel at the
first trial. The trial court denied this request, stating that the Public Defender’s Office
refused to have anything to do with defendant’s case. In fact, the Public Defender had
no objection to being appointed if defendant accepted representation by the attorney
who had acted as standby counsel.

One week later, defendant renewed his request for representation by the Public
Defender’s Office and was again refused. Defendant was told that he could represent
himself, hire counsel, or find an attorney who would represent him for free. Defendant
represented himself at the second trial without the assistance of counsel. No Rule 401(a)
admonitions were given at any time during the second trial.

The Appellate Court concluded that the trial court erred by failing to give Rule
401(a) admonishments before the second trial. The court rejected the State’s argument
that there was substantial compliance with Rule 401(a) because defendant’s responses
during a pretrial fitness evaluation showed that he understood the charges and the
sentence he could receive if convicted.

First, the questions during the fitness evaluation were asked by a psychiatrist.
Under Rule 401(a), any waiver of the right to counsel must take place in open court.

Second, the questions asked during the fitness evaluation were designed only
to determine fitness to stand trial. Where the defendant seeks to waive counsel, the trial
court must determine whether the waiver is knowing and voluntary.

Third, one purpose of Rule 401(a) is to notify defendant of the possible dangers
of self-representation. The questions asked during the fitness examination were not
designed to serve this purpose.



Fourth, Rule 401(a) requires that the defendant be admonished that he has the
right to counsel and to appointed counsel if he is indigent. Defendant was never given
such information here, and in fact was erroneously told by the trial court he was not
entitled to appointed counsel. Under these circumstances, plain error occurred because
defendant was allowed to represent himself at the second trial without receiving Rule
401(a) admonitions.

(Defendant was represented by Assistant Defender Jeffrey Svehla, Chicago.)

§13-2
People v. Wright, 2015 IL App (1st) 123496 (No. 1-12-3496, 5/21/15)

1. Under Supreme Court Rule 401(a)(2), the trial court must admonish a defendant
who wishes to waive counsel about the minimum and maximum sentences he faces.
Substantial compliance with Rule 401 is sufficient to effectuate a valid waiver of counsel
if the record shows that the waiver was knowing and voluntary and the admonitions
did not prejudice defendant. A deficient admonishment does not prejudice a defendant
where (1) the defendant already knows of the omitted information or (2) his degree of
legal sophistication makes evident his awareness of the omitted information.

The Appellate Court found that the trial court failed to substantially comply with
Rule 401. When defendant asked to waive counsel, the trial court admonished him that
he faced a sentence of 60 years imprisonment. At sentencing, however, the State informed
the trial court that because of his previous criminal history, defendant actually faced
a sentence of 75 years imprisonment. Based on the “clear and unambiguous language”
of Rule 401, the trial court’s incorrect admonitions concerning defendant’s sentence
“compels the conclusion that defendant did not make a knowing and voluntary waiver
of his right to counsel.”

2. The Court rejected the State’s argument that the trial court’s improper
admonitions did not prejudice defendant because he was ultimately sentenced to 50 years
imprisonment, well below the 60-year sentence stated in the admonitions. The purpose
of Rule 401 is to ensure that the waiver of counsel is knowing and voluntary. Regardless
of the sentence actually imposed, the Court could not say for certain that defendant would
have waived counsel had he known that he was facing 75 years in prison. Finding
otherwise would mean that a reviewing court could speculate about whether defendant
would have waived counsel, “effectively taking the decision to waive counsel out of the
hands of the defendant.”

Moreover, the State’s position did not fall within either of the two limited
exceptions where a deficiency in the admonitions does not prejudice a defendant: (1)
defendant already knows of the omitted information; or (2) his degree of legal
sophistication makes evident his awareness of the omitted information.
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3. The Court also rejected the State’s argument that defendant’s legal
sophistication in this case made it clear he knew of the omitted information. Although
defendant appeared to possess a somewhat high degree of legal sophistication, simply
because he intelligently argued his case did not mean he knew about the correct
sentencing range.

The Court reversed defendant’s conviction and remanded the case for a new trial.

(Defendant was represented by Assistant Defender Pete Sgro, Chicago.)

§13-4(a)(3)
People v. Flemming, 2014 IL App (1st) 111925-B (No. 1-11-1925, 5/1/2015)

1. When a defendant alleges his counsel’s ineffectiveness in a pro se motion for
anew trial, the court should conduct a Krankel hearing to examine the factual matters
underlying defendant’s claim to determine whether new counsel should be appointed.
People v. Krankel, 102 I1l. 2d 181 (1984); People v. Nitz, 143 Ill. 2d 82 (1991).

The operative concernin a Krankel hearing is whether the trial court conducted
an adequate inquiry into the defendant’s pro se allegations. If the court determines that
the claims lack merit it does not need to appoint new counsel. If the court finds that the
claims show possible neglect, the case proceeds to the second step in a Krankel hearing,
an adversarial proceeding in which new counsel must be appointed to represent
defendant on his claim of ineffectiveness.

2. Here, defendant made an oral pro se motion alleging that his counsel was
ineffective for failing to present evidence supporting his theory of defense. After hearing
defendant’s allegations, the court did not directly question or otherwise interact with
defense counsel. Instead, the court directed the prosecutor to question defense counsel
about defendant’s allegations. After hearing defense counsel’s answers, the court denied
defendant’s motion.

On appeal, defendant argued that the trial court failed to conduct a proper judicial
inquiry “one-on-one style” with defendant and counsel, and instead conducted a full-blown
adversarial hearing where defendant had no representation. Defendant argued that
the trial court improperly compressed the two steps in a Krankel hearing but failed
to properly execute either of them.

3. The Appellate Court rejected defendant’s argument that the prosecutor’s
questioning of defense counsel was a full-blown second-stage adversarial hearing. The
questioning was conducted at the court’s direction, was very brief, and directed solely
at answering defendant’s allegations. Such questioning was clearly a preliminary inquiry



designed to give the court information about defendant’s claims in order to decide
whether new counsel should be appointed.

Additionally, the fact that the trial court did not personally question defense
counsel did not make this an improper hearing. There is no set format for conducting
the initial inquiry in a Krankel hearing. Some interchange between the court and
counsel is permissible and usually necessary, but the trial court’s method of inquiry is
somewhat flexible.

4. But, if the State’s participation during the preliminary inquiry is anything more
than de minimis, there is an unacceptable risk that the inquiry will become an improper
adversarial proceeding with both the State and trial counsel opposing defendant. The
purpose of Krankel is best served by having a neutral trier of fact evaluate the claims
without the State’s adversarial participation. When the State questions defendant’s trial
counsel in a manner contrary to defendant’s allegations, the State’s participationis not
de minimis and is reversible error. People v. Jolly, 2014 IL 117142.

Here, although the State’s participation was minimal, its questioning of defense
counsel tended to counter defendant’s allegations. Such questioning was contrary to
the intent of a preliminary Krankel inquiry and was reversible error.

The case was remanded for a new preliminary Krankel hearing before a different
trial judge and without the State’s adversarial participation.

(Defendant was represented by Assistant Defender Chris Gehrke, Chicago.)

§13-4(b)(2)
People v. Valdez, 2015 IL App (3rd) 120892 (No. 3-12-0892, 5/19/15)

1. Under Padilla v. Kentucky, 559 U.S. 356 (2010), the Sixth Amendment right
to effective assistance of counsel requires that counsel advise a guilty plea defendant
concerning any potential immigration consequences that may result from the conviction.
Padilla established a two-tier standard for determining the extent of counsel’s duty
to advise about immigration issues. Where the immigration consequences of a plea are
uncertain, counsel need only advise the client that the plea "may carry a risk of adverse
immigration consequences.” By contrast, where the immigration consequences of a
particular plea are "succinct, clear, and explicit," counsel must advise the client of those
specific consequences.

Here, the defendant’s guilty plea to residential burglary predicated on theft
exposed him to deportation on the ground that the conviction constituted a crime
involving moral turpitude. Such crimes are deportable under 8 U.S.C. §1227(a)(2)(A)(1).
The court concluded that federal case law clearly indicated that the offense to which
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defendant was pleading was deportable, and that with minimum research counsel could
have discovered the applicablelaw. Under these circumstances, counsel’s failure to advise
defendant that the plea would make him deportable was unreasonable and satisfied
the first prong of Strickland.

The court rejected the State’s argument that the immigration consequences of
aconviction are clear only if the text of the immigration statute itself explicitly declares
that a particular conviction is deportable. The court found that where a minimal
investigation of case law makes it clear that a conviction will result in deportation, the
second-tier duty under Padilla applies.

2. To establish ineffective assistance of counsel, defendant must show not only
that his attorney acted unreasonably but also that prejudice resulted. Prejudice is defined
as a reasonable probability that, but for counsel’s errors, the result of the proceeding
would have been different. In the context of a guilty plea, the defendant must assert
either a claim of actual innocence or a plausible defense that could have been raised
at trial.

Where defendant claimed in his motion to withdraw the plea that he would not
have pleaded guilty had he known that deportation would result, and also asserted that
he was actually innocent of the charge, he satisfied the prejudice requirement for showing
that he received ineffective assistance of counsel in regards to his plea.

3. The court rejected the argument that the trial judge’s admonishments under
725 TLCS 5/113-8 cured counsel’s failure to advise defendant of the immigration
consequences of the plea. Section 113-8 requires the trial court to advise a guilty plea
defendant thatifhe or sheisnot a U.S. citizen, the conviction may result in deportation,
exclusion from admission to the United States, or denial of naturalization.

The Appellate Court found that the §113-8 admonishments mirror the advice
counsel is required to give when the immigration consequences of a plea are uncertain
and counsel need only inform defendant that the plea "may carry a risk of adverse
immigration consequences.” Thus, where the immigration consequences are unclear,
§113-8 admonishments may cure the prejudice resulting from defense counsel’s failure
to comply with Padilla.

Here, however, defendant faced an explicit risk of deportation. Under Padilla,
counsel was required to advise defendant concerning the specific immigration
consequences of the plea. Under these circumstances, the trial court’s general
admonishments under §113-8 were insufficient to cure the prejudice from counsel’s failure
to give explicit advice concerning the likelihood that defendant would be deported.

4.In a concurring opinion, Justice Holdridge found that where the error in question
concerns a failure to advise a defendant under Padilla, the defendant is not required
to make a claim of actual innocence or show that he had a plausible trial defense in order
to establish prejudice. Instead, defendant should be allowed to withdraw the plea if it
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would have been rational to reject the plea bargain. Justice Holdridge stressed that a
defendant facing potential deportation may elect to reject a plea offer and go to trial
even where there is little chance of an acquittal, because he or she may rationally fear
being deported more than the risk of a lengthy prison sentence.

Justice Holdridge also noted that because the President and Attorney General
have stated that the executive has authority to decline to follow deportation statutes,
theimmigration consequences of a guilty plea may never be sufficiently clear or explicit
to trigger counsel’s duty under the second tier of Padilla.

(Defendant was represented by Assistant Defender Santiago Durango, Ottawa.)

EVIDENCE

§19-24(a)
People v. Torres, 2015 IL App (1st) 120807 (No. 1-12-0807, 5/27/15)

When the State seeks to admit evidence of prior acts of 